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OGC HAS
REVIEWED.

GENERAL COUNSEL'S OPINION NUMBER %3-4, DATED 3 APRIT. 1953

A comprehensive review of the Agency's gtatubory suthority
to .ay for medical treatment, hogpitalization and travel
expenses cornected with hospltelization of its employses.

TO THE ASSTSTANT TIRECTOR (PERSONNEL)

!
1. Memorsnda recommending “reatment @ reilwbursement for treatment
in the cases set forth in (a) through (g) below, together with comments
of the Chief, Medicel Staff indicate a need for comprehepsive review
of the statubtory authcrity upen which Agency Regulation E.s founded. 25X1A
] A short summary of the fact situatioms in these cages Is as follows:

FIAT

‘“3 : g (a) A staff employee assigued to a forelgn post was
s evacuated toc the United States with the comcurrence of the

Medical Office, where he underwent two operations for the
rewoval of a brain tumor.

{b) A staff employee, while on TDY and home leave fro
‘overseas, was diagnosed as having a malignant tumor and was
operated on et a hosvitsl. in the Unlted States.

{e) A staff employee suffered an attack of coronsry
thrombosis and was hospltalized while stationed lu ¢ Toreign
coupbry. Glaim for relwbursemeat was made to the Buresu of
Employees' Compensation for medical expenses approvimeting
$400. The cleim was denied on the ground that the claiw is
not relmbursable withiv the seops of the Federal Fuployees'
Compenastion Aot,

{4) The dependent wife of the Chief of Stetlon in a
forelgn countyry was forced to trmvel to another forelgn country
for wedical trestment reguiring hosgpitalization. Claip was mede
for copt of transportaticn and subsistencs. Cost of medical

-~ S e
B s A DUV D

w expenses was nobt included.
. : m-ﬁ {e) A gieff exployee, wes hospitalized Lu a Joreign covatry
3 thei © while on TDY frum this headguarters; for strangulsied veroeral
R ‘j;” herrdia, The Medical Office states thabt "there ls po ;
ry e bl 0203
: :i E :‘:‘.‘: g: e ¢ ot e . ek o S . - - )

RIAL NUIE: Authorizetion of melliszald cars
vendents and travel for hospitalization of
dependrons was provided the Depariment of State ‘
by an emendment to kb - Foreign Service Act of
1946 (P.L. 828, 8htu Cung., TO Stat. TO4, approved
TJuly 28, 1956). The poriions of this or nion re-
ferring to State Department authority sivs now
chaclehe ingofar as thet suthority has besn changed.
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™~
Approved For Release 2002/05/06 : CIA-RDP78-05844A000100070077-0



Approved For Mease 2002/05/06 : CIA-RDP78-05844/A880100070077-0
SECRET
Page 2 ~ GeneralCounsel's Upinion No. 53:h

‘gelationship between:the strangulation of the hernis and the
‘aubject’s employment at the time."

. (£) A steff employee makes claim for reimbursement for
‘treatments by his own.pkysician in the United States » for 1llness
‘ dlegnosed as infectious hepatitus, recurrent. The Medical
v Office notes that he suffered an initial episode of hepatitus
- on duty with this Agency overseas in late 1949 and early 1950,
for which.he wes hospitalized et his foreign post. ,

" (8): A staff employee, was hospitalized in a foreign
‘country -for an appendectomy. She requests reimbursement
for her medical expenses. "

Begic_Legislative Provisionsd

2. In order to resolve the varied questions presemted by the

sybjéct cases; it is necéssary to éxamine the pertinent portions of = 25X1A
the legislation in which [ | of Agency Regulations is
grounded.
FOIAbS5
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IX,"Fart E, of the 'Foreign Service Act of 1946, Public Law
T2k, 79th Congress, dated August 13, 1946. It is there pro-
vided, under the subheading "Expenses of Treatment™:

"Section 94l.  The Secretary may, in the event of
illness or injury requiring hospitalization of an officer
or employee of the Service who is a citizen of the United
States, not the result of vicious habits; intemperance,
or misconduct on his part, incurred in the line of duty
while such person is assigned abroad, pay for the cost of
the treatment of such illness or injury at a suitable
hospital or clinic." '

(¢c) The general authority for the payment of medical ex-
penses of all federal employees is contained in Federal
Employees' Compensation Act, dated 7 September 1916, Public
Law 267, 6ith Congress, as amended, which is titled, "An
Act to provide Compensation for employees of the United States
suffering injuries while in the performance of their duties,
and for other purposes.” It is theve provided, in part:

“Section 1. ...That the United States shall pay

- compensation as hereinafter specified for the disebility
or death of an employee resulting from a personal injury
sustalned while in the performance of his duty, but no
compensation shall be paid if the injury or death is
caused by the willful misconduet of the empioyee or by
the employee's intention to bring about the injury or
death of himself or of enother, or if intoxication of the
iujure% employee is the proximate cause of the injury or
death.

’ "Sgction LO0. DEFINITIONS
(g) The term "injury" includes, in addition to in-
Jury by accident, any disesse proximately ceused by the
employment . ' ‘
(h) The term "compensation" includes the money
allowance paysble to an employee or his dependents and
any other benefits paid for out of the compensstion fund..."
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"Section 7. OTHER PAYMENTS AND EXCLUSIVENESS OF REMEDY

~ {b) The liability of the United States or any of iis
. ingtrumepntalities under this Act or any extention thereof
© with respect to the injury or death of an employee shalk
- .be exélusive, and in place, of all other liability ‘
-“of the United States or such imstrumentality to the
employee, his leghl representative, spouse, dependents,
next of kin, and anyotrie. otherwise entitled to recover
dameges from the United States or such instrumentality,
on aceount of such injury or death, in any direct
Judieial proceedings in a civil action or in
admirelty, or by proceedings, whether sdministrative
or judieisl, under eny other workmen's compensation
‘law or under any Federal tort liability statute....”

Legislative Hiétéq of the S;neci’tfiic'" :kAt;thqri:ties
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L, In addition, the specific authorities granted, present
two major. questions.

a. What is meant by the phrase "line of duty"”
contalned in the State | , ] Does 1t
equate to "performance of duty"” steted in the Federal
Employees ' Compensation Act?

b. What is the relationship between the State[ |
[ |medical authorities and the authority granted by the
Federal Employees' Compensation Act?

5. In order to answer these gquestions, we may not presume
that the authority sranted State[i%::::]'is in derogetion of the
authority granted the Bureau of Employees' Compensation. A later
law will not be comstrued as repesling an, earlier law unless the -
two laws are in irreconcilable conflict or unless the later law
covers the whole ground occupied by the egrlier and is clearly
intended to be a substitute for it. If both laws can be mede
effective by reasonable construction, such construction will be
adopted. It is necessary, therefore, to look to the reports of
Congress relating to congressional consideration of the premises.

6.

It 1s necessary, therefore, %o look *n

the record pertaining to the State Department legisletion. Guidsnce
on the intent of Congreas relating to the Foreign Service medical

provisions is found in House Report No. 2508, 79th Congress, 2nd
Session, titled "Report of the Coumittee on Foreign Affairs, House
of Representatives, to accompany H. R. 6967," dated 12 July 1946.
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(H. R. 6967 was enacted intc law as the Foreign Service Act of
1946. The house hearings on this act were held in executiwe
seaslon and not published. The Senate Foreign Relations
Committeé held no hearings, snd we believe, issued no report.)

. It 1s there stated at page 141, as discussion on the pre-
“posed legisletion, under the sub-heading "Expenses of Treat-
ment": - . S

"The principle occupational hazard of the Foreign
Service 1s the disease preveiling at the many unhealth~
ful and tropical posts. ‘A large percentsge of officers
and employees statiored at such posts eventually
succomb to malerie and dysentery, while considerable
number fall 111 of other emdewic diseases peculiar to
certein posts. These diseases are incurred directly
in the line of duty. They almost inmvarieble involve
substential medicel expense and occasionally require
hospitalization for protracted periode. Apart from

. disease; there have been a mumher of cases of break-
" down caused by overwork amidst aifficult living
. . conditions end by the isolation end straim of service

ff —abroed, particulerly in recent yesve. It frequently

‘- huppens that there exists at the pust neither competent

. medical assistance nor adequate hospital Pacilities.

" At the present time it 1s a deplorsble fact that there

-—18 almost nothing the Department ceam do, Tinsncially

‘T*or otherwise, to sssist Forelgn Service personrel

- ¥Who fall 111 of such diseeses ot their posts of duty.

No medicael officer or nurse is regulerly attached to -
such estaeblishments as the Embessy at Moscow or the
Consulate st Lagos, unless there happens to be st the
post a United States Public Health surgeon who can take
time from his cofficisl duties under the immigration laws
to dlagnose illness among staff memhers: and be is not
permitted to. treat the illness. *No funds are ewvsilable
to essist in the peyment of such locel medical or hospit-
ailzation facilities, if sny. There is nelther the -
authority nor the funds o pey for the transportation

SECRET
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of tﬁe officer or employee 1o & nearby post where suitable
‘medical or hospital esssistance may exist.

"It is true that the United States Employees’ Compensation
Act of 1916, as amended, provides within certain limits for the
rejzbursement of medical and hospital expemses incurred as the
result of illness or injury in the line of duty. The pro-
visiong of the act do not, however, cover more than a fraction
of the problems besetting the Forelgn Service. Agasiln, the act
does not relate o Forelign Service Officers but only to
employees {later amended). It offers no solution in the case
of the transportation expenses of an officer or employee to
another pest for treatment or hospltelization. It does not
afford the basis for providing’s nurse at a post such as Moscow.

“The absence of the services and facilities authorized
by section 941-9kl of the new legislation has seriously ob-
structed the efficient operatlon of the Foreign Service and
has occaslonally subjected individual officers and employees
to. grave hardship and heavy expense. It 1s nothing less than
gond business on a dollar-snd-cents basls for the Govermment Lo
provide such sssistance and facilities for Forelgn Service
personnel..” :

With reference to transportation costs the report stetes at page 1L2:

"Seetion 942 is closely linked with Section 94l and per-
mits the Secretary to pay the transportation expenses of an
officer or employee of the Service to a suiteble hospltal or
clivic. If it so happens that the nearest clinic is in the
United States, ss might be true in the border posts or those
in the adjacent islands, the Secretary'would be authorized to
transport him to the United States...."

Construction

7. In genersl, the Bureau of Employees'Compensation recognizes
a3 the types of cases coming within the purview of the Federal Em-
ployees® Compensation Act,n%a) an injury sustained on the premises
of employment during working hours, and (b) an illness contracted
as & result of working under conditions made necessary by official
duties. This coverage extends to federal employment any place in
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the world end provides compensation and medical care for employese

okl guffering injuries while in the performance of their duties.

8. - When we relate the BEC concept of "performance of duty”

to the statements contained in the report of the Committee on .
Foreign Affeirs, paragraph 6, supra, it is .seen that the Congres~
slonal intent in the use of the phrase “line ‘ofduty” contaimed
in State and CIA medical authorities cemnot be equeted to a

14 Seral interpretation of the phrase "line of duty”, which would
be, "performence of duty." It is much broader than, and in-
dependent of the concept "performance of. duty”, contained in
the Federal Emplojees® Compensation Act. -In application, 1%
encompasses "performance of duty” and extends to cover also
illness and injury "not the result of vicious habits, intemper-
ence, or misconduct om his part, incurred while on essigmment
ebroad.” The ‘committee stateq: ~ e '. :

- "It 12 trus ‘that the United States Employees ' Compan-
-sation Act of 1916, as amended, provides within certain
limits for the reimbursement of medicel and hospital ex-
pepses incurred ms the result of illpess or injury im
the line of duty. The provisions of the act do not, how-
ever, cover.more than a fraction of the problems beseiting
the Fereign Service." : ' _

9. 4s to the’ second question, the relationship betwren FOIAb5
' the authorities granted speaifically to Btate[— ") apd %hose
grasted the Bureau of Employees® Compensation, we must firgt
loak to the nature of the authorities. .

. ' @. ‘The Federal %loyees" Compensation Act providss,.
1) full medical care; 2) compénsation for loss of wages
ia lieu of the epplication of sick end annuel leave);
3) compensstion for disebility; and (4) compensation for
death; for civilian employees, including civilian officers
of the United States Govermment » Who suffer illmmas or
injury incurred in the performsnce of their duties.

__b. e State[ Jeuthorities under discussion .~ FOIAbS ,
relate only to payment for, (1) the cost of treatment; ..

and (2) transportation expenge incident thereto; Yof =

illness or imjury requiring hospitalization of an officer

or ... employee of the Agency ... incurred in the line -

of duty while such persom is assigned brosd.”

" SECRET

Approved For Release 2002/05/08 : ClA D o0 O T O o m————



Appro

ved For Release 2002/05/06 : CIA-RDP78-05844AQ00100070077-0
B

SECRET

Page 9 - General Counsel's Opinion No. 53-k

10. PFronm the abave; it is clear thaet the State snd CIA authori-

.ties are s

upplenental to the authority granted by Congress in the

Federsl Employees' Compensation Act. They do not impinge upon the

much wider scope of benefits grented all clvilian employees; by the

lattexr acte.

8. The State[ ] acts do not ‘authorize the payment

of compensation for logs of wages, for disebllity, or for
death3 and

b. For those injuries and illnesses that may'be

classed as incurred "in the performsnce of duty”, the cost

of treatment portion of the claim msy be processed and paid by
either CIA {or State) or the Bureau of Employees' Compensation.

State Department Regulations

11.

reached thus far, it ie necessary to look to the regulations promul-

gated hy the Secretary of State.  In the administration of his avihe

In order toc test the velldity of many of the conclusions

ority under sections 941, et seq., of the Foreign Serviue Act of

1946, all

payments made, and regulations pertaining thereto, have

been under the careful scrutiny of the Comptroller General. The

State medical program is purely overt and provision is made therefore

in thc vearly budget presented to Congress.

Be.: A general policy statement islfound in Porelgn

Service Personnel Clrcular No. 2, subject, "Cogts of
Hospitalization ard Travel to Hospitals," dated 2L March

1049,

It 1s there stated, under the heading “"Purpose®;

"This instruction establishes policies =nd
procedures governing the payment, in case of an
illness or injury, of the cost of treatment at a
suitable hospital or clinic, ‘end of transportation
to and from such s hospital or clinic where one
does 20t exlist in the locality. The primary purpcse
of this program is to relieve financial burdens
placed upon the Forelgn Bervice Personnel who suffer
1llnesses or injuries while on assigrment abroad .
The quartment will not therefore spprove trivial
claims.” (ggghasis supplied)

SECRET
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b. The f@regoing Personnel c:lrcular has since been

- ,iheox:pozma in sections 683, et. seq., Part IV

© "Personnel®, Foreign Service Mamual. .Section 6é3.1,
"Cemd:ttions of Eligi'bility » provides 111 pertinent pa.r‘l'.

- ag follows:

a'ﬂ LR A
— -

b. The illness or injury incmeﬂ. requires
darﬁtalization a8 judged by the stan-
: kenerally observed im entering - s
hospital in the United Statewm.as an in- -
pa:bient. ‘

. The 1llness.or injury hae been .mcurred
or materially aggravated in the 1ipe of

~ duty vhile assigned sbrosd. .“Incurred

.. in the line of duty" nem»fmmed while

-, assigned abroad or materially aggravated

by Pereign Service duties im which the -
employee has engaged. "Assigned a.broad."‘
‘means while physicelly outside the con-
tinental limits of the Um.ted Statea purs-
suant to officiel orders. -

da 'The illness or injury is nos the msult of "
vicious hebits, intemperanece, or niseend.uct
on the pert of the employee

- e, E?he treaunent s recelived ta suitahle
' “hospital or climie, 1.e., an’fmstitution
~ established for the treatment'of & (sic) -
' slek, a dispensary, laboratory, physicians
‘. -office, or other reputsble estahlishment
- where a sick person 1s observed or treated,
‘which has adequate facilities for the treat--
mem: of the patient's perticular: "111ness gpca
or injury. Treatment received at an office -
"buil&ing, ‘private home, or'elsewhere may be
considered as "a sultableé-hospitsl or clini@"
only when treatment receiwed. is svch 88 norm .
mally reeeived. ina hcspd:tal

SEGRE_T
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f. The 1llness or injury is not the result of
negligence on the part of the employee, nor
the result of taking an unwarranted risk,
unless recovery ls substantislly retarded
because the treatment 1s below the standard
avallable in the United States.

g+ The medical and hospitelizatlion expenses are
directly related to the treatment of the ill-
ness or injury requiring hospitalization and
are not excessive in relation to local pre-
valling prices for medical services and
supplies. The rates charged by any avalleble,
suitable Govermnment hospitals shall be used as
& stendard. Payment shall not be made for ex-
penses incurred for personal convenience of
the patient, such as telephone bills, extrs
services, or accommodations superior to what
is normally required considering the nature
and severity of the illness or injury.

No Coversge for Dependents

12. The Report of the Committee on Foreign Affairs, House of
Representatives, in discussing the specific medical authorities
granted in the Foreign Service Act made specific mention of the
fact that, ' _

, "The absence of the services and facilities authorized...
has occasionally subjected individual officers and employees
%o grave hardship and heavy expense. It 1s nothing less
than good business on & dollar-asnd-cents basis for the Govern-
ment to provide such assistance and facilities for Forelegn
Service persouresl." (Emphasis supplied)

Although the problem of the care and transportation of dependents

of employees who fall 11l in foreign countries and thus place the

individual employee in a position of grave hardship end heavy ex-

Pense, was patently before the Congress, no provision was made for
dependents. Congress in its wisdom grauted the nedical provisions
in the State authority with respect to "an officer or employee of

the Service who is a citizen of the United States".

SECRET
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bills paid directly), may well be in sharpest conflict with

security comsiderations and the continuance of a given Agency

operation. In such an instance the Agency would be forced to

 direct his travel to and hospitalization at, such a place as
would best serve the interest of the Agenay. If such direetion
should result in placing en individual teken sick in a forelgn
country in a hospital in the United States, rather tham in a
nsarer plece, .1t may or may not be of persomal benefit to

the individual. However, it would not be grounded in the
authority of 5(a)(5)(A), a personal travel entitlement of

the employee, nor.would it be in derogatiom thereof. It
would be based in the residual authority of the Director to
expend funds for objects of a confidential, extraordinsry,

or emergency nature, Accordingly, such payments may more.

_ approprietely bé considered, not as reimbursemsnt of medical

. expenses of an employee, but rather &s ekpenditures required

for the preservation of sécurity. 'In such a case, sfter

certification by the Medical Office that a particular course

of trestment is required, it ie thé responsibility of the

operating division and the Security OPfice to certify the

security requirement for e proposed course of action, to

the Director of Personnel for fimal spprovel.

18. 'The following exmmples are given as en illustration
of same of the recognizéble types of ceses that may on -
occagion require the application of th speciel suthorities

outlined: 25X1C4e
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b. A staff employee| Ls injured in the
course of training. Upon recovery from the temporary dis-
ability, a broken arm or leg, etc., he 1s to be assigned
on & sensitive project. Upon proper determination that
the classified procedures for submisslon to BEC are not
sufficlent protection for intended utilization, the case
might be processed in accordsnce with paragraph a.

¢. An employee has a mental breakdown, either stete-
side or overseas. If overseas, authority is contained in
5(a)(5)(C) to pay the expenses of treatment at the nearest
sulteble hospital in order to relieve the financiasl burden
on the employee. However, in a case of this type, Agency
interest and epplication of other suthorities might e
mendeted, at least in those cases where it is evident that
the patient must be placed in the hands of cleared medical
persons to assist in salvaging a highly trained individual
for future utilization by the Agency, or in a hospital

where the effect of possible disclosure of classified infor-
mation would be to a large extent nullified.

Finding
l9l

In accordance with the foregoing, no legal objection is

perceived to the approval of payment of the hospital expenses, if
otherwise correct, in the cases outlined inmarsgranhe 1laY (1)

and (c).

25X1C4e
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LAWRENCE R. BOUSTON
General Coungel
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